STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
M CHAEL E. HUGHES,
Petiti oner,
VS. Case No. 02-3204

Pl NELLAS COUNTY,

Respondent .

N N N N N N N N N N

RECOMVENDED CORDER

Pursuant to notice a formal adm nistrative hearing was held
in this case on Decenber 3, 2002, in St. Petersburg, Florida,
before Lawrence P. Stevenson, Adm nistrative Law Judge, Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Kenneth J. Afienko, Esquire
Kenneth J. Afienko, P.A
560 1st Avenue North
St. Petersburg, Florida 33701

For Respondent: Keith C. Tischler, Esquire
Power s, Quaschnick, Tischler,
Evans & Di et zen
1669 Mahan Center Boul evard
Post Ofice Box 12186
Tal | ahassee, Florida 32317-2186

STATEMENT OF THE | SSUES

The issues for determnation are: (1) Wether Petitioner,

Deputy M chael Hughes, violated the Pinellas County Sheriff's Ofice



Civil Service Act by engaging in conduct unbecom ng a public servant;
and (2) Wiether Petitioner violated Rul es and Regul ati ons of the
Pinellas County Sheriff’'s Ofice, CGeneral Oder 3-1.1

PRELI M NARY STATEMENT

By inter-office nmenorandum dated August 3, 2002, Deputy
M chael Hughes was notified by the Pinellas County Sheriff’s
Ofice (the "Sheriff's Ofice") that the Adm nistrative Revi ew
Board had determ ned that Deputy Hughes had violated the
Pinellas County Sheriff’'s Ofice Cvil Service Act and Rul es and
Regul ations of the Pinellas County Sheriff’'s Ofice. As a
result, Petitioner was notified that disciplinary action in the
formof a seven-day suspension, w thout pay, would be inposed.
Deputy Hughes chal |l enged the Adm nistrative Review Board's
determ nation that he had violated that portion of General O der
3-1.1 relating to the treatnent of persons in custody. On
August 14, 2002, the Sheriff's Ofice forwarded the matter to
the Division of Adm nistrative Hearings for assignnment of an
Adm ni strative Law Judge and the conduct of a formal evidentiary
hearing. The case was originally schedul ed for hearing on
Oct ober 29-30, 2002. Petitioner's nmotion for continuance due to
W tness unavailability was granted, and the case was reschedul ed
for and held on Decenber 3, 2002.

At the final hearing, Deputy Hughes testified on his own

behal f and presented the testinony of Sheriff's Ofice enpl oyees



Li eut enant John Bocchi chi o and Maj or Rodney Steckel; former
Deputy Al phonso Gwn; and G egory Di Franza, an expert of issues
i nvol ving use of force by |l aw enforcenment officers.
Petitioner’s Exhibits 1 through 5 and 7 Through 9 were adm tted
into evidence. Respondent presented the testinony of Deputy
Hughes, and of Deputy Mark Shorter, Sergeant Tinothy Pelella,
Maj or Clinton Vaughan, and Captain John Bolle, all enployees of
the Sheriff's Ofice. Respondent's Exhibits 1, 2, 17, 19

t hrough 23, and 25 Through 27 were admtted into evi dence.

The Transcript of the proceeding was filed on Decenber 11
2002. At the hearing, the parties stipulated that their
proposed reconmmended orders would be filed within 30 days of the
filing of the Transcript. Both parties tinely submtted
Proposed Reconmended Orders.

FI NDI NGS OF FACT

Based upon the testinony and evi dence received at the
hearing, the follow ng findings are nade:

1. At all times pertinent to this case, Deputy Hughes was
enpl oyed by the Sheriff's Ofice as a deputy sheriff. At the
time of hearing, Deputy Hughes had over ei ghteen years
experience with the Sheriff's Ofice.

2. On January 12, 2002, Deputy Hughes was working as a

deputy sheriff and as a Field Training Oficer in the Field



Training Section of the Pinellas County Sheriff’'s Ofice. He
was acconpani ed throughout his shift by a trainee, Deputy Mark
Shorter.

3. At approximately 2:55 a.m on January 12, 2002,
Deputi es Hughes and Shorter responded to 5125 Betty Street in
St. Petersburg to assist Deputies M chael Pul ham and Vance
Nussbaum who were already on the scene of a traffic stop where
the driver was suspected of having active warrants for his
arrest. Deputies Hughes and Shorter had already responded to
two calls at 5125 Betty Street, both involving conplaints by
nei ghbors that persons in the house were causing a public
di st ur bance.

4. After the traffic stop, the deputies noticed yet
anot her di sturbance occurring in the residence at 5125 Betty
Street. The four deputies entered the residence. As the
deputies wal ked in, one of the occupants, later identified as
Donal d Hi |l | ebrand, punched Deputy Hughes in the nouth with his
closed fist. The deputies attenpted to place M. Hill ebrand
under arrest for battery upon a | aw enforcenent officer.

5. A nel ee ensued between the four deputies and several
occupants of the residence. Donald Hillebrand was subdued,
handcuffed, and arrested. Two wonmen who participated in the

fight were al so arrested.



6. M. Hillebrand was then escorted to Deputy Hughes’
cruiser and placed in the rear seat, without the use of a seat
belt. Two other arrestees, Lisa Ruthven and Barbara Metzler,
were placed in the rear of the Pul haml Nussbaum crui ser for
transport. Because several other people were com ng out of the
resi dence and the situation remained volatile, the deputies
deci ded they would regroup at a nore secure |location a short
di stance fromthe Betty Street residence to conplete their
paperwork on the arrests.

7. Fromthe time he was placed in the back of the cruiser,
M. Hllebrand spewed a stream of racial invective at Deputies
Hughes and Shorter in the front. M. Hllebrand is white.
Deputi es Hughes and Shorter are bl ack.

8. Lt. John Bocchichio, the shift conmander, net the four
deputies at the secure location. He noted that M. Hillebrand
was scream ng "nigger this and nigger that" fromthe rear of
Deputy Hughes' cruiser. While Deputies Hughes and Shorter
conpleted their paperwork at the rear of their cruiser,

Lt. Bocchichi o opened the door of the cruiser, leaned into the
car, and attenpted to speak to M. Hillebrand in an effort to
calmhim M. Hillebrand continued yelling and scream ng, and
eventually spit at Lt. Bocchichio, who gave up and cl osed the
door of the cruiser. Lt. Bocchichio did not tell Deputy Hughes

that M. Hillebrand spit at him but he thought Deputy Hughes



m ght have seen the spitting through the rear w ndow of the
crui ser.

9. Alex Metzler, another participant in the brawl at the
Betty Street residence, rode up to the secure |ocation on a
bicycle. He clainmed he was nerely riding to a store, but the
deputies believed he was there to interfere with them The
deputies arrested him handcuffed him and placed himin the
rear of Deputy Hughes' cruiser along with M. Hill ebrand.

M. Metzler was seated on the passenger's side, and M.

Hi |l ebrand was seated on the driver's side of the back seat.
Bot h nmen were handcuffed with their hands behind their backs.
The crui ser had a pl exiglass shield behind the driver's side of
the front seat, and a steel cage behind the passenger's side of
the front seat.

10. Deputies Hughes and Shorter, with Shorter driving the
crui ser, commenced their travel to the Pinellas County Jai
facility, located at 144th Avenue and 49th Street in C earwater.
M. Hillebrand continued his tirade at both Deputy Hughes and
Shorter, calling them "niggers,"” inviting themto "suck his
dick," and offering to performvarious sex acts on their
not hers.

11. Wiile the cruiser was traveling on 49th Street

approachi ng 144th Avenue, M. Hillebrand | eaned over to



M. Metzler’'s side of the police cruiser and spit through the
steel cage into the face of Deputy Hughes.

12. Deputy Hughes instructed Deputy Shorter to stop the
vehicle. Deputy Shorter stopped the cruiser in the |eft-hand
turn lane at the intersection of 49th Street and 144th Avenue,
within sight of the jail.

13. After the cruiser was stopped, Deputy Hughes exited
the vehicle, wal ked around the rear of the vehicle and opened
the rear driver’s side door. M. Hillebrand was |ying on the
back seat across M. Metzler. Deputy Hughes admtted that he
was angry at being spat upon, but maintained that his purpose in
stopping and exiting the vehicle was to prevent M. Hill ebrand
fromspitting on hima second tine by securing his seatbelt.

14. Deputy Hughes reached into the back seat of the
vehicle in an attenpt to make M. Hillebrand sit up on his side
of the seat. M. Hillebrand resisted. Deputy Hughes noted that
M. Hillebrand was on top of the seat belt buckle and deci ded
that he needed to renove M. Hillebrand fromthe vehicle.

M. Hillebrand continued to resist, |ying back on the seat and

using his legs and feet to prevent his renoval fromthe vehicle.
Deputy Hughes |l eaned into the vehicle in order to grasp

M. Hllebrand' s shoulders to gain hold of him At this point,

M. Hillebrand agreed to cooperate. He sat up, turned to sit



sideways in the vehicle and placed his feet on the ground
outside of the vehicle.

15. M. Hillebrand then stood up outside the cruiser.
Deputy Hughes testified that he thought M. Hillebrand was
attenpting to head-butt him though he admtted that
M. Hillebrand s actions were also consistent with the noves
that a handcuffed person would have to enploy to exit a vehicle.
In response to the perceived head-butt, Deputy Hughes struck
M. Hillebrand in the chest with a forearmstrike and foll owed
with a knee strike to the abdonmen. Deputy Hughes briefly pinned
M. Hillebrand agai nst the rear quarter panel of the cruiser,
then returned himto the back seat and attenpted to fasten
M. Hllebrand with the seat belt. Deputy Hughes was unable to
fasten the seat belt because the buckle had worked its way under
the back seat. Deputy Hughes | ooped the shoul der harness
portion of the seat belt over M. Hillebrand s chest and tucked
the end of it underneath the seat to give M. Hillebrand the
i npression that the seat belt was properly fastened.

16. Deputy Hughes cl osed the rear door of the vehicle and
returned to his own seat in the cruiser. Deputy Shorter resuned
the drive to the Pinellas County Jail, which took no nore than
two mnutes. M. Hillebrand was turned over to corrections
officers without further incident and charged with two counts of

battery on a | aw enforcenment officer (one for punching Deputy



Hughes and one for spitting on Deputy Hughes) and one count of
resisting an officer with viol ence.

17. Deputy Hughes admitted that he did not prepare a use
of force report as to this incident. His arrest report detailed
the brawl at the Betty Street residence, but nade no nention of
t he subsequent stop after M. Hillebrand spit on him

18. After the incident, M. Hllebrand s nother filed a
conpl aint alleging the physical abuse of Donald Hillebrand
during the course of the arrest. The conplaint triggered an
i nvestigation by the Inspections Bureau of the Sheriff's Ofice
regarding the incidents leading to the arrest of M. Hillebrand
and the use of force by Deputy Hughes and the other deputies
i nvol ved.

19. At the conclusion of the investigation, an
Adm ni strative Review Board reviewed the allegations and
evi dence conpiled by the Inspections Bureau and determ ned t hat
Deputy Hughes had violated the Pinellas County Civil Service Act
and the rules, regulations and operating procedures of the
Shriff's Ofice.

20. The Administrative Review Board' s nmenorandum dated
August 3, 2002, set forth the follow ng specific violations:

1. Violate Rule and Regul ation of the
Pinellas County Sheriff’'s Ofice, 3-1.1
(Level Five Violation), 5.15 relating to the

Cust ody of Arrestees/Prisoners, to-wt:
Arrestees/ Prisoners shall be kept secured



and treated humanely and shall not be
subj ected to physical abuse. The use of
physi cal force shall be restricted to

ci rcunst ances specified by | aw when
necessary to acconplish a police task.

Synopsis: On January 12, 2002, you renoved
a secured prisoner fromthe rear of your
cruiser while enroute [sic] to the jail and
subjected himto physical force, which was
not specified by |law or necessary to
acconplish a police task

2. Violate Rule and Regul ation of the

Pinellas County Sheriff’'s Ofice, 3-1.3

(Level Three Violation), 3.20, relating to

the Use of Force Reporting, to wt:

Whenever a nenber either on or off duty, is

required to use physical force against

anot her person, the nenber shall inmediately

notify a supervisor of the action taken and

conpl ete the necessary docunentation for

revi ew.

Synopsis: On January 12, 2002, you used

physi cal force agai nst another person, but

failed to conplete the necessary Use of

Force Report for review

21. The Admi nistrative Review Board did not conclude that

Deputy Hughes pulled M. Hillebrand out of the cruiser for the
pur pose of abusing him or that Deputy Hughes used such force as
woul d constitute a violation of state |law or the United States
Constitution. The Board unani nously concl uded that the force
utilized with regard to M. Hi |l ebrand was unnecessary and
served no legitimate | aw enforcenent purpose, thereby violating
CGeneral Order 3-1.1 (Level Five violation), 5.15, relating to

Cust ody of Arrestees/Prisoners.

10



22. The Board found that Deputy Hughes' actions toward
M. Hillebrand were inappropriate, given that his reason for
stoppi ng the car and commencing the chain of events that led to
his use of force was to prevent M. Hillebrand fromspitting on
hi magain. The Board found that Deputy Hughes coul d have
avoi ded being spit on without pulling M. Hillebrand out of the
vehicle, and thus that there was no legitimte | aw enforcenent
pur pose served by his use of force.

23. The Board noted several factors to support its
finding. Deputy Hughes stopped the cruiser less than two
mnutes fromthe jail, where corrections officers could have
taken M. Hillebrand out of the cruiser w thout the use of
force. Deputy Hughes could have found sonething in the cruiser,
such as a rain slicker, to place over the cage behind him and
bl ock any further spit fromthe rear of the vehicle. Once the
prisoner was secure and in custody, Deputy Hughes' primary duty
was to transport himsafely to jail w thout exposing the
prisoner, the | aw enforcenent officers, or the public to the
risk of further injury. By stopping the vehicle and opening the
rear of the caged and | ocked police cruiser, Deputy Hughes
exposed hinself, his partner, both prisoners, and possibly the
general public to an unnecessary risk of injury. Deputy Hughes

actions created the situation that resulted in the need to use

11



force on M. Hillebrand, and those actions were not necessary to
acconplish the primary police task of transporting

M. Hillebrand safely to the jail w thout further incident or
injury. 1In short, the Board found that Deputy Hughes used
appropriate force for the situation, but found that he viol ated
regul ations by allowing the situation to develop in the first

pl ace.

24. Sheriff's Ofice General Order 10-2 provides
gui delines for inposition of discipline by an Adm nistrative
Revi ew Board, including a point system based on the nunber and
severity of violations. The violations found agai nst Deputy
Hughes resulted in a cumul ative point total of 65 points: 50
points for the violation of General Order 3-1.1 (Level Five
violation), 5.15, relating to Custody of Arrestees/Prisoners and
15 points for the violation of General Order 3-1.3 (Level Three
violation), 3.20, relating to use of force reporting.

25. Sheriff's Ofice General Order 10-2 provides that the
point total accunul ated by Deputy Hughes allows for discipline
rangi ng froma seven-day suspension to term nation of
enpl oynment. Deputy Hughes received the m ni mnum seven-day
suspensi on.

26. Deputy Hughes appealed only the finding with regard to
the violation of General Order 3-1.1 (Level Five violation),

5.15, relating to Custody of Arrestees/Prisoners. Deputy Hughes

12



did not contest the finding that he violated General Oder 3-1.3
(Level Three violation), 3.20, relating to use of force
reporting.

27. Deputy Hughes contended that he acted in self-defense
to prevent M. Hillebrand fromcontinuing to spit on him This
contention was illogical. By opening the rear of the vehicle
and manhandling his prisoner, Deputy Hughes made it easier for
M. Hllebrand to spit on himagain. Further, the self-defense
contention was beside the point, as the Sheriff's Ofice did not
al | ege that Deputy Hughes had no right to protect hinself.

Rat her, the Adm nistrative Review Board found that Deputy Hughes
chose the worst of several possible nethods to prevent

M. Hllebrand fromspitting on him The essential finding was
t hat Deputy Hughes used poor judgnent, not that he used
excessive force.

28. Deputy Hughes al so contended that the Sheriff's Ofice
was at fault for not equipping his cruiser with restraints
designed to prevent prisoners fromspitting. Watever the val ue
of such restraints, their absence did not prevent Deputy Hughes
frominprovising a protective device fromthe materials
avail able in his cruiser.

29. Finally, Deputy Hughes pointed to the fact that the
Sheriff's office has no rule or regulation prohibiting a deputy

fromattenpting to seat belt a prisoner in the rear of the

13



vehicle to prevent himfromspitting through the open portion of
the cage. It defies reason to contend that the Sheriff's Ofice
nmust develop a rule or regulation for every possible condition
that may occur in the field, or that an experienced deputy nmay
abandon common sense in the absence of a rule or regulation
covering a situation in which he finds hinself.

30. The evidence presented at the hearing fully supported
the findings of the Adm nistrative Review Board and the penalty
i nposed upon Deputy Hughes for the violation of General O der 3-
1.1 (Level Five violation), 5.15, relating to Custody of
Arrestees/ Prisoners.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Sections 120.569 and 120.57, Florida Statutes.

32. The burden is on the party asserting the affirmative

of an issue in an admnistrative proceeding. Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981); Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977). The Sheriff's
Ofice is required to prove the allegations agai nst Deputy

Hughes by a preponderance of the evidence.

14



33. Chapter 89-404, Section 6, Laws of Florida, authorizes
the Sheriff to suspend, dismss, or denpte classified enpl oyees
for certain of fenses and provides:

(4) Cause for suspension, dismssal, or
denotion, shall include, but not be Iimted
to: negligence, inefficiency, or inadequate
j ob performance; inability to perform
assigned duties, inconpetence, dishonesty,

i nsubordi nation, violation of the provisions
of law or the rules, regul ations, and
operating procedures of the Ofice of the
Sheriff, conduct unbecom ng a public
servant, m sconduct, or proof and/or

adm ssion of the use of illegal drugs.

(5) The listing of causes for suspension,
denotion, or dismssal in this section is
not intended to be exclusive. The Sheriff
may, by departnental rule, add to the
listing of causes for suspension, dismssal,
or denoti on.
34. Chapter 89-404, Section 2, Laws of Florida, authorizes
the Sheriff to adopt rules and regul ations as are necessary to
i npl enent and adm ni ster this section. Pursuant to this
authority, the Pinellas County Sheriff has adopted rul es and
regul ations and policies that establish the standard of conduct,
whi ch nust be followed by all enployees of the Sheriff's Ofice.
These rul es are contained in General Oder 3-1.
35. General Order 3-1.1 (Level Five violation), 5.15

provi des: "Arrestees/prisoners shall be kept secured and

treated hunmanely and shall not be subjected to physical abuse.

15



The use of physical force shall be restricted to circunstances
speci fied by |aw when necessary to acconplish a police task."
36. The Sheriff's Ofice has alleged that Deputy Hughes
viol ated CGeneral Order 3-1.1 (Level Five violation), 5.15. The
Sheriff's Ofice has established by a preponderance of the
evi dence that Deputy Hughes failed to keep M. Hillebrand
secured and used physical force beyond that necessary to
acconplish a police task. The proximty to the jail, the
avai lability of other means to avoid a second spitting incident,
the fact that M. Hillebrand was securely handcuffed in the rear
seat of a caged and | ocked vehicle, and the risk created to
Deputi es Hughes and Shorter, to both prisoners, and to the
general public as a result of the actions of Deputy Hughes, al
| ead to the conclusion that Deputy Hughes acted i nappropriately.
Deputy Hughes' actions created a situation that resulted in a
use of force that was not necessary to acconplish the police
task of transporting M. Hillebrand safely to the jail wthout
further incident or injury.
37. The progressive discipline section of General O der
10-2 deals with the use of retaining points toward future
di sciplinary actions. No previous discipline points were added
to the total points assigned by the Adm nistrative Review Board.
The Board utilized the Progressive Discipline Wrksheet as

requi red by Section 10-2.6F of the Pinellas County Sheriff's
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Ofice D sciplinary Procedures. The discipline range for 65
points is froma seven-day suspension to termnation. G ven

t hat Deputy Hughes had no record of prior discipline and that
his actions were found not to constitute physical abuse or

i nhumane treatnent, it was proper that he received the m ni nrum
di sci pline prescri bed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the G vil Service Board of Pinellas
County Sheriff's Ofice enter a Final Order finding Mchael E
Hughes guilty of violating the Rules and Regul ati ons of the
Pinellas County Sheriff's Ofice as set forth in the August 3,
2002, inter-office menorandum and uphol di ng the suspensi on of
M chael E. Hughes from his enpl oynent as a deputy sheriff with
the Pinellas County Sheriff's Ofice for a period of seven days.

DONE AND ENTERED this 28th day of February, 2003, in

Tal | ahassee, Leon County, Florida.

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us
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Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 28th day of February, 2003.

COPI ES FURNI SHED

Kenneth J. Afienko, Esquire
Kenneth J. Afienko, P.A

560 1 Avenue North

St. Petersburg, Florida 33701

B. Norris Rickey, Esquire
Pinellas County Attorney's Ofice
315 Court Street

Clearwater, Florida 34756

Jean H. Kwall, General Counse
Pinellas County Sheriff's Ofice
Post O fice Drawer 2500

Largo, Florida 33779-2500

Keith C. Tischler, Esquire
Powers, Quaschnick, et al.
1669 Mahan Center Boul evard
Post O fice Box 12186

Tal | ahassee, Florida 32317-2186

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.

18



	RECOMMENDED ORDER
	APPEARANCES
	
	St. Petersburg, Florida  33701


	STATEMENT OF THE ISSUES
	PRELIMINARY STATEMENT


